be to facilitate the access to this content, ideally in away
that returns something to the artist.

Again, themodel hereisthe used book store. Once abook
goes out of print, it may still be available in libraries and
used book stores. But libraries and used book stores don't
pay the copyright owner when someone reads or buys an
out-of-print book. That makestotal sense, of course, since
any other system would be so burdensome asto eliminate
the possibility of used book stores' existing. But from the
author's perspective, this"sharing” of his content without
his being compensated is less than ideal.

Themodel of used book stores suggeststhat thelaw could
simply deem out-of -print music fair game. If the publisher
does not make copies of the music available for sale, then
commercia and noncommercial providerswould be free,
under this rule, to "share" that content, even though the
sharing involved making a copy. The copy here would
be incidental to the trade; in a context where commercial
publishing has ended, trading music should be as free as
trading books.

Alternatively, thelaw could create a statutory license that
would ensure that artists get something from the trade of
their work. For example, if thelaw set alow statutory rate
for the commercial sharing of content that was not offered
for sale by a commercial publisher, and if that rate were
automatically transferred to a trust for the benefit of the
artist, then businesses could develop around the idea of
trading this content, and artists would benefit from this
trade.

This system would also create an incentive for publishers
to keep works available commercially. Works that are
available commercially would not be subject to this
license. Thus, publishers could protect the right to charge
whatever they want for content if they kept the work



commercialy available. Butif they don't keep it available,
and instead, the computer hard disks of fans around the
world keep it alive, then any royaty owed for such
copying should be much less than the amount owed a
commercial publisher.

The hard caseis content of types A and B, and again, this
case is hard only because the extent of the problem will
changeover time, asthetechnologiesfor gaining accessto
content change. Thelaw's solution should beasflexibleas
the problem is, understanding that we are in the middle of
aradical transformation in the technology for delivering
and accessing content.

So here's a solution that will at first seem very strange
to both sides in this war, but which upon reflection, |
suggest, should make some sense.

Stripped of the rhetoric about the sanctity of property,
the basic claim of the content industry is this: A new
technology (the Internet) has harmed a set of rights that
secure copyright. If those rights are to be protected, then
the content industry should be compensated for that harm.
Just as the technology of tobacco harmed the health of
millions of Americans, or the technology of ashestos
caused grave illness to thousands of miners, so, too, has
thetechnology of digital networks harmed the interests of
the content industry.

ﬁﬁjﬁsgﬁlfé?lqﬁeﬂwlfws %3% pﬁ%??g\/ent re Vefltﬂ
et bed %ﬁf&?ﬁﬂ OIS, mmﬁﬁ@miﬁsﬁ

voluptasssit, aqmaaﬁ@nwamu heyitawd diadoissuopesisaaid Jeseesgeai
rati one voluptafRgt Rstuitiesl usbekdng norrdesteoyertiwt, lmevipletemrpm p@p

dolor sit amet, %b‘ffﬂh‘r&ﬁ
s

nisi ut aliquid ekQEEMRBBbEdh e IO 96\ eum iure reprehenderlt qU|
in eavoluptate velit esse, quam nihil molalaecoanuatur vel illum, qui dolorem eum
fugiat, quo voluptas nulla pariatur?




The idea would be a modification of a proposal that has

been floated by Harvard law professor William Fisher.!!
Fisher suggests a very clever way around the current
impasse of the Internet.



